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One of the principal advantages of a periodical Law Journal 
is the opportunity that it affords of investigating those subjects, 
a treatise upon which would not be sufficiently extensive to war- 
rant a separate publication, but which nevertheless are subjects 
of sufficient importance to be minutely considered and discussed. 
This may be said of the subject which stands at the head of the 
present article. 

It was observed by Mr. J. Story, in the case of the United 
States v. Hoar, (2 Mason’s Rep. 314,) that the true reason of 
the common law maxim nullum tempus occurrit regi, “‘is the great 
public policy of preserving the public rights, revenues and pro- 
perty from injury and loss by the negligence of officers.” It is 
on the same principle, we apprehend, that government exer- 
cises the right of a privileged creditor and claims a prefer-. 
ence in the disposition of the effects of its debtors in certain cas- 
es. This right of priority, as it is called, is in fact a prerogative 
incident to the very nature of government, because without it, 
the objects for which government is created might be delayed, if 
not defeated. It is, therefore, far from being an arbitrary right ; 
and it is so obviously recommended by expediency, that it ought 
always to be conceded, even in those countries which are most 
distinguished for free and popular institutions. It certainly ap- 
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pears to have been hitherto exercised and acquiesced in, in all 
countries and under all governments. In Rome, debts due to 
the State were preferred to those due to other creditors, and the 
State had a lien on the property of the receivers of the public 
funds. ‘The same has been the modern law of continental Eu- 
rope and of Great Britain. Among what Blackstone calls the 
incidental prerogatives of the King, which are only exceptions in 
favor of the crown to those general rules that are established for 
the rest of the community, we perceive he ranks the preference of 
the King’s debt to any debt due his subjects (1 Bla. Com. 240.) 

It seems then, that both principle and authority would have 
made it obligatory upon the debtors of the government of the 
United States to pay the government before other creditors, even 
if it had not been expressly required by statute. The acts of 
Congress, it will appear, have not only limited this priority to 
certain specified cases, but they have also received a most liber- 
al construction as it respects the rights of private creditors. The 
first act of Congress on this subject was passed on the 31st July, 


1789, and gave the United States a preference only in the case 
of bonds for duties. On the 4th of August, 1790, an act in rela- 
tion to the same subject was passed which repealed all former 


acts, and re-enacted in substance the 21st section of the former 
act relative to the priority of the United States. Onthe 2d May, 
1792, the priority previously given to the United States is trans- 
ferred to the sureties on duty bonds who shall themselves pay the 
debt; and the cases of insolvency, in which this priority is to take 
place, are explained to comprehend the case of a voluntary as- 
signment, and the attached eflects of an absconding, concealed 
or absent debtor. Such was the title of the United States toa 
preference in the payment of debts previous to the passage of the 
act of Congress of March 3, 1797, S. 5, by which it is provided, 
that all persons who from that time may become indebted 
to the United States and afterwards become insolvent ; or 
where the estate of any deceased debtor, inthe hands of execu- 
tors or administrators, shall be insufficient to pay all the debts 
due from the deceased, the debt due the United States shall be 
first satisfied: It is also by the same act provided, that the pri- 
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ority thereby established shall extend, as well to cases in which 
a debtor, not having sufficient property to pay all his debts, shall 
make a voluntary assignment thereof, or in which the estate and 
effects of an absconding, concealed, or absent debtor shall be at- 
tached by process of law, as to cases in which an act of legal 
bankruptcy shall be committed. By the act of March 2d, 1799, 
S. 65, it is further provided, that in all cases of insolvency, or 
where any estate in the hands of the executors, administrators, 
or assignees shall be insufficient to pay all the debts due from 
the deceased, the debts due to the United States, on any revenue 
bond shall be first satisfied. And by the same act any. executor, 
administrator, assignee, or other persons who shall pay any debt 
due by the person or estate from whom, or for which they are 
acting previous to the debt or debts dueto the United States, 
from such person or estate being first satisfied, shall become an- 
swerable in their own person and estate, for the debt so due to 
the United States ; and actions at law may be commenced 
against them for the recovery of the said debts in the proper 
Court having cognizance thereof. 

The foregoing acts, both by their spirit and letter, are nét 
confined to fiscal debts, as bonds for duties, and debts due from 
accountable agents, but include all debts. In Fisher v. Blight, 
(2 Cranch, 358,) the question was, whether the United States, as 
holders of a protested bill of exchange, which had been negociated 
in the ordinary course of trade, were entitled to be preferred to 
the general creditors, where the debtor becomes a bankrupt. 
As it was plain, that the letter of the above mentioned act of 
1797 gave to the United States the preference which they claim- 
ed in this case, an attempt was made to shew an intention differ- 
ent from what the words imported. And with this view the lan- 
guage adopted by the legislature was most critically examined, 
and arguments ab inconvenientt resorted to. It was also con- 
tended that so general a priority was unconstitulional ; and that if 
liens general or specific, if judgments and mortgages were to be 
set aside by the prerogative of the United States, it would im- 
The claim of priority, it was al- 
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so urged would interfere with the right of the state sovereignties, 
and defeat the measures they had aright to adopt to secure 
themselves against delinquencies on the part of their own reven- 
ue officers. But the Court decided, that in all cases of insolven- 
cy or bankruptcy of a debtor of the United States, the United 
States are entitled to priority of payment out of his effects. And 
by this decision the judgment of the Circuit Court of the Dis- 
trict of Pennsylvania was reversed. 

The acts have also been construed to relate to foreigners, as well 
asto natives. And it was considered by the Court, in Harrison v. 
Sterry, (5 Cranch, 289,) that, as the priority forms no part of 
the contract itself, but is rather a personal privilege dependent 
onthe law of the place where the property lies; the United 
States are entitled to a preference in the distribution of the bank- 
rupt’s effects in this country, although the debt was contracted 
by a foreigner in a foreign country. And the preference in this 
case, it was thought, existed, even where the United States prove 
their debt under a commission of bankruptcy in this country, and 
vote for an assignee. 

The right of preference of the United States, it is considered, 
is not derived merely from the debtor’s state of insolvency. His 
insolvency must be accompanied either by a voluntary assign- 
ment for the benefit of creditors, or by an attachment of his 
estate and effects as those of an absent, concealed or ab- 
sconding debtor, or the commission of some legal act of 
insolvency or bankruptcy. The priority is limited to some one 
of these particular cases when the debtor is ahve ; but af- 
ter his death, it takes effect generally. (United States v. Fisher, 
2 Cranch, 358. Same v. Hooe, 3 Cranch, 73. Thellusson v. 
Smith, 2 Whea. 296.) 

The insolvency which was to entitle the United States to a 
preference, was declared in Prince v. Bartlett, 8 Cranch, 431, to 
mean a legal and known insolvency, manifested by some notori- 
ous act of the debtor pursuant tolaw. This was giving to the 
world some reasonable and definite test by which to ascertain 
the existence of the latent preference given by law to the United 
States. Inthis case the effects of an insolvent debtor, duly at- 
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tached in June, were considered not to be liable to the claim of 
the United States on a custom house bond given prior to the at- 
tachment and put in suit in August following. The private cred- 
itor had acquired a lien by his attachment which could not be 
divested by process on the part of the United States subsequent- 
ly issued. That a mere inability of the debtor to pay his debts, 
is not an insolvency within the meaning of the act of 1799, was 
also held by the court in the recent case of Conrad y. Alilantlic 
Ins. Co. (1 Peter’s Rep. 439.) The insolvency, it was held, 
must be manifested in one of the three modes above mentioned. 

In the case of Wathins v. Olis, in the Supreme Court of Mas- 
sachusetts, [2 Pick. Rep. 88,] the principal in a bond to the 
United States, having become a defaulter, and having left the 
country, his surety paid to the United States, without a suit, one 
thousand dollars, and then arrested the principal in Matanzas 
in a suit on a bond of indemnity, and upon receiving about two 
thousand dollars gave this bond up to the principal. The bond 
to the United States was afterwards put in suit and the judgment 
recovered upon it was satisfied by a levy on land supposed to be- 
long to the principal, and which the United States afterwards 
sold without any covenant of seisin or warrantrv, and the same 
paid by the surety was restored to him. After this the surety 
was summoned as the trustee of the principal, first, at the suit of 
an individual, and then, at the suit of the United States. It was 
held, that the principal was entitled to recover back the money 
paid in Matanzas, and that the surety, was therefore liable as his 
trustee; and that, as by the process of foreign attachment in 
Massachusetts, property is not attached as “the estate and ef- 
fects of an absconding, concealed or absent debtor,” the United 
States had not a priority of the individual creditor. Mr. C. J. 


Parker, who gave the opinion of the Court in this case, consid- 
ered that the question as to the priority of the United States, had 
been settled by the courts of the United States, and relied more 
particularly upon the case before mentioned, of Prince v. Bart- 
lett. He viewed this priority as a high prerogative, which “should 
be construed strictly, as it is in derogation of the rights of cred- 
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itors.” If an attachment is taken out against a person, as an 
absent or absconding debtor, and is afterwards withdrawn by con- 
sent, without any proceedings under it, it is inoperative and gives 
to the United States no right of preference. (Per Spencer J. in 
MW Lean y. Rankin, 3 Johns. Rep. 370.) 

As to the phrase “ legal bankruptcy,” it has been thought 
there is some obscurity. The question which arises is, what is a 
““Jegal bankruptcy ?”’? In 1797, when the act of Congress was 
passed there was no bankrupt law ;' and therefore these words 
can have no reference to bankruptcy under a bankrupt law. 
The words seem in their connexion to have reference to the pre- 
vious cases put in the section, and point out some legal insolven- 
cy, orsome mode of proceeding by which the property of the 
debtor is taken out of his hands to be distributed by others. In 
a case inthe Circuit Court for the Southern District of New- 
York, it was contended, on the part of the plaintiff, that the con- 
cealment of G. S. to avoid arrest by creditors, was an act of legal 
bankruptcy, and that this act alone gives the right of priority to 
the United States. Mr. J. Thompson, before whom the case 
was tried said “‘ he knew of no mode of enforcing a preference 
while the debtor is going on in the management of his own af- 
fairs; the only mode of proceeding in such a case is, to com- 
mence a suit against the debtor and go onto judgment and exe- 
cution in the ordinary way. The concealment therefore; of self, 
would not be such a circumstance as to make the act apply and 
give rise to the attaching of the priority of the United States. 
(United States vy. Clark, 1 Paine’s Cir. Co. Rep. 629.) 

When the priority is claimed by the United States on the 
ground of the debtor’s assignment for the benefit of creditors, it 
must be shewn that the debtor has assigned his whole property. 
If however a trivial portion of the estate is left out, for the pur- 
pose“of evading the act, it would be deemed a fraud upon the 


' That the priority is not affected by an assignment under a commission of 
bankruptcy, was decided during the general bankrupt act in United States v. 
Fisher, 2 Cranch, 388. 
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law, and the parties could not avail themselves of such a contri- 
vance. (United States vy. Hooe, 3 Cranch, 73—Conrad y. Atlan- 
tic Ins. Co, 1 Peters’ R. 439.) And if there is an omission of an 
article of property in an assignment which purports to be gener- 
al, which omission does not shew, that the intention was, that the 
assignment should be a partial one, as opposed to a general one, 
it Coes not take the case out of the act. (United States v. Clark, 
1 Paine’s Cir. Co. Rep. 629.) Ina case where the deed of as- 
signment conveyed only the property mentioned in the schedule 
annexed, and the schedule purported not to contain all the prop- 
erty of the debtor, the onus was thrown on the United States to 
shew, that the assignment did in fact contain his whole property. 
(United States vy. Howland, 4 Whea. 108.) The same construc- 
tion seems to be supported by the case of United States v. King, 
(Wallace 13,) the case of Uniled States y. Mott, (1 Paine’s Cir. 
Court Rep. 188,) andthe case of Lean vy. Rankin, (3 Johns. 
Rep. 370.) In the latter case, it was held, that a consignment 
of goods by a debtor abroad, though insolvent, with directions to 
have them sold, and the proceeds paid to his creditors in New- 
York is not such an assignment as will entitle the United States 
toa preference. It is not necessary, however, that the assign- 
ment should be made for the benent of all the creditors. It is 
only necessary that it should include the whole property. (Um- 
ted States v. Mott, 1 Paine’s Cir. Co. Rep. 188.) In this case, 
it was also held, that an assignment may be voluntary within the 
meaning of the act of Congress, although made for a valuable 
consideration. As, where the assignment is made by a debtor 
of the United States when his property is about being levied up- 
on under a judgment obtained against him by one of his credit- 
ors, in trust, first, for the debt of such creditor, and then for the 
debt of the United States. In such a case the assignment is vo- 
luntary and fraudulent, and is void as against the United States, 
notwithstanding the creditor should give up his intention of levy- 
ing, in consideration of the assignment. (Ib.) 

It was considered by the Supreme Court, in one of the earliest 
cases upon the subject, that the law establishing and limiting the 
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priority ofthe United States was not in the nature of a hen in 
favor of the United States, as was intimated by the counsel, but 
that it conferred merely a right of preference in certain cases. 
Visher v. Blight, (2 Cranch, 358.) And that it did not extend to 
a bona fide conveyance in the ordinary course of business, or to a 
mortgage to secure a debt, or to a case where the debtor’s prop- 
erty is seised under a fieri facias, betore the right of preference 
has accrued, has since been adjudged in United States v. Hooe, 
(3 Cranch, 73,) and in Thellusson vy. Smith, (2 Whea. 396.) In 
the still later case of Conrad v. Atlantic Ins. Co. (1 Peter’s Sup. 
Co. Rep. 439,) the nature and extent of the priority received 
the particular attention of Mr. J. Story who gave the opinion of 
the Court. He viewed the priority as a mere right of prior pay- 
ment, out of the general funds of the debtor, in the hands of the 
assignees, and not as a right which supersedes and overrules the 
assignment of the debtor, as to any property which the United 
States may afterwards elect to take in execution, so as to pre- 
vent such property from passing by virtue of such assignment to 
the assignees’ But we give his own language. 

“ Assuming that the words “ in all cases of insolvency,” indi- 
cate an entire class of cases, and that the other member of the 
sentence ‘* or when any estate, &c.,’’ is to be read distributively, 
as has been been contended for, on behalf of the United States ; 
it does not,in the slightest degree, vary the construction of the 
statute. It will then read, that “in all cases of insolvency, the 
debt or debts due to the United States, 4c. shall be first satisfi- 
ed,” 

‘* But how are they to be satisfied ? Plainly, as the succeed- 
ing clause demonstrates, by the assignees; who are rendered 
personally liable, if they omit to discharge such debt or debts. 
‘T’o enable the assignees to pay the United States, it is indispen- 
sable that the fund should pass tothem; and if the mere priority 
of the United States intercepted it, or gave a right to” defeat it, 


' So considered also in Otis v. Warren, 16 Mass. Rep. 56, and in U. States v 
Sheriff of Charleston, Bee. 196. 
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the object of the statute would not be accomplished. If the leg- 
islature had intended to defeat the passing of the property to the 
assignees, as against debts due to the United States, the natural 
language in which such an intention would be clothed, would be 
to declare, that so far, such assignments should be void. Then 
again, the very enumeration of the cases of insolvency, in all of 
which the assignment passes, and is to pass the whole of the 
debtor’s property, confirms the interpretation already asserted. 
They are the very cases, where by law there is no exception as 
to the extent or operation of the assignment to divest the debtor’s 
estate. One of these is the case of a legal bankruptcy; and in 
the Act on this subject, passed in the next session of Congress, 
there is an express provision in the 62d section, that “ nothing 
contained in this law shall in any manner affect the right or pre- 
ference to prior satisfaction of debts due to the United States,”’ 
as secured or provided by any law heretofore passed. Yet the 
bankrupt Act contains no exception as'to the property to be pass- 
ed tothe assignees, in favour of any person. In the case of the 
United States v. Fisher et al. 2 Cranch, 358, which was decided 
upon great deliberation; this Court held, in the construction of a 
similar clause in the Act of 3d March. 1797, ch, 74, that “ no 
lien is created by this law; no bona fide transfer of property in the 
ordinary course of business, is overruled. It is only a priority in 
payment, which under different modifications, is a regulation in 
common use; and this priority is limited to a particular state of 
things, when the debtor is living, though it takes effect generally, 
if he be dead.”’ And this doctrine was again recognised in the 
United States v. Hooe, 3 Cranch, 73. 90.” 
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AMERICAN LAW IN OLDEN TIME. 


The following is Lord Peterborough’s account of a visit he 
once made to the State of Pennsylvania, when it was an infant 
colony,— I once took a trip,” says he, ‘‘ with Penn, to his co- 
lony. The laws there are contained in a small volume, and are 
so extremely good, that there has been no alteration wanted in 
any one of them ever since Sir William made them. ‘They have 
no lawyers. Every one is tu tell his own case, or some friend 
for him. They have four persons, as judges, on the bench ; and 
after the case has been fully laid down, on both sides, all four 
draw lots; and he on whom the lot falls decides the question.”” 
This delineation of the state of the laws and judicial proceedings 
of the early inhabitants of Pennsylvania, indicates a simplicity in 
manners and a morality in conduct which at the present day 
makes the story appear almost fabulous. Had it been told to 
the late Emperor of France, he would doubtless have exhibited 
the same marks of astonishment and incredulity which he betray- 
ed on receiving the account of the Loo-Chooans from Capt. Ba- 
sil Hall. And he would have been certainly as much at a loss 
to comprehend why there should be no lawyers in a European 
settlement as he was to comprehend why there were no soldiers 
among the simple people just mentioned. 

Pennsylvania, however, is not the only State which in the days 
of “ auld lang syne,” was distinguished for simplicity in laws, 
originality in judicial proceedings, and the paucity of lawyers. 


The early inhabitants of Massachusetts, if they were not entirely 


without persons of that denomination, might have said, Hujus 
modi civiun magna nobis pe nuria est. Hutchinson, vol. 1, p. 400, 
says ‘“‘ for more than the first ten years, the parties spoke for 
themselves ; but sometimes when the cause required it, they 
were assisted by a patron, or man of superior abilities, but with- 


out fee or reward.” The Secretary of Sir Edmund Andros, in 


1 Spence’s Anecdotes, p. 155 
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a Jetter to a correspondent in England, dated the 24th January, 
1687, says, “‘ I have wrote you the want we have of two or three 
honest attorneys, ifany such thing in nature. We have bul two.” 
Before the time of the charter, there was a great simplicity in the 
legal proceedings of Massachusetts. The judges, says Mr. 
Sullivan,’ “ exercised a patriarchal, rather than a judicial author- 
ity;” and this he thinks may be inferred from the fact, that in 
1681, the Governor of Plymouth wrote to Mr. Stoughton, (who 
seems to have been the greatest judge of his time, though nota 
lawyer, but originally a clergyman,) for advice on a case which 
had occurred in Plymouth. The reply was, “‘ The testimony 
you mention against the prisoner I think is clear, and sufficient 
to convict him; but in case your jury should not be of that opin- 


ion, then, if you hold yourselves strictly bound by the laws of 


England, no other verdict, but not guilty can be brought in. But 
according to our practice in this jurisdiction, we should punish 
him with some grievous punishment, according to the demerit of 
his crime, though not found capital.” 

In 1636, the colony of New Plymouth, recognised what they 
called their ‘‘ general fundamentals,” “the good and equitable 
laws of our nation suitable for us in matters which are of a civil 
nature, wherein we have no particular laws of our own.” The 
trial by jury asin England, was recognized at the same time; 
The first settlers in the Massachusetts Bay Colony, however, 
paid no regard tothe law of England, but declared their own 
laws and the law of God, to be the rule* There can be no 
greater evidence perhaps of the simplicity of the period referred 
to than the fact related by Hutchinson, that the jury were, by 
law, allowed, if they were not satisfied with the opinion of the 


> In 1647, according to Mr, 


court, to “ consult any bystander.’ 
Sullivan,® the Governor and Assistants ordered the importation 
of two copies of Sir Edward Coke on Littleton—two copies of 
the Book of Entries—two of Sir Edward Coke on Magna Char- 


ta—two of the New Terms of the Law—two of Dalton’s Justice 


1 Mr. Sullivan’s Address to the members of the bar of Suffolk, p. 24. 
2 Ib. p., 23. STb 
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of the Peace, and two of Sir Edward Coke’s Reports. This im- 
portation, it is probable, Mr. S. thinks, was the first introduction 
of the common law into the colony. 

The great veneration which the first settlers of New-England 
had for the Bible induced them to have recourse to it in their le- 
gal controversies. And in cases in which their own laws were 
silent or inadequate, the law of the Bible was the law by which the 
case was disposed of. This was certainly the custom not only 
in Massachusetts but in Connecticut. The following case will 
show that the custom existed in Connecticut. A negro was 
brought before the Superior Court of Hartford for castrating his 
master’s son. ‘The Court were at first extremely puzzled in de- 
termining by what law the punishment should be inflicted. The 
English statute against maiming was cited, which in the opinion 
of the Court was not applicable, because it had not been re-enact- 
ed bythe General Assembly; and therefore the Court were about 
to remand the negro to prison till the General Assembly should 
meet, But an ex post facto law was objected to as an infringe- 
ment upon civil liberty, At length, however, the Court was re- 
lieved from the difficulty, by having recourse to a vote of the 
first settlers of New-Haven, viz,: That the Bible should be their 
law, till they could make others more suitable to their circum- 
stances. ‘The Court were of opinion that the vote was in full 
force, as it had never been revoked ; and thereupon tried the 
negro upon the Jewish law, viz, Eye for Eye, and Tooth for 
‘Tooth. “ The negro,” says the historian, “suffered accord- 
ingly.””’ 

But what seems to have been the greatest source of perplexi- 


ty and inconvenience in Connecticut was the avulsion caused by 


the river Connecticut when swelled with floods. Large piece 
of ground on one side of the river were by means of floods and 
ice frequently cut off and carried to the opposite side. The tri- 
bunal before whom the controversies thus created were determin- 
ed, was unfortunately equally prone to change its decisions, as 
the river wasits bed. One of the cases recorded upon the subject 


History of Conn. by a gentleman of the Province, London, 1781. 
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just mentioned, is the following: A piece of land belonging to A. 


in Springfield, was removed by a flood to ancther town, and set- 
tled on land belonging to W. A. claimed his land and took pos- 
session : whereupon, W. sued A. for a trespass, and recovered. 
But A. afterwards obtained a reversion of the judgment. W. then 
again sued 4: and got a decree that A. should remove his own 
land off from the land of W. or pay W. for his land. The liti- 
gation, however, still went on. It was pleaded by both parties 


that the act of God injured no man, according to the English law. 


The answer of the judges was, that the act of God in this case 


fell, equally upon A, and W.: 

The principal motive in referring to these examples of the 
primitive jurisprudence of our country is to render, more appar- 
ent and striking, the improvement which has been made in Ame- 
rican Law. It has certainly not been exceeded by that which 
has attended our commerce, or our manufactures. The first 
emigrants to America, it seems, haye left strong traces of a spir- 
it of innovation in the establishment of laws and legal proceed- 
ings, and though many of their new regulations were well adapt- 
ed to their situation, yet the common law of England was soon in- 
troduced and incorporated with the customs already adopted. It 
could not well have been otherwise. Etruria furnished the ele- 
ments of the first laws of Rome. And the pioneers of the Amer- 
ican Republic, (though in some degree disposed so to do,) could 
not dismiss from their minds the recollection of the laws by which 
they were previously governed. They could not persevere long in 
rejecting a system of jurisprudence which allowed trial by jury, 
and the writ of habeas corpus, and whose fundamental rule in 
private controversies is “ to do to others that which we would 


? As the country has increased in pop- 


have done to ourselves.’ 
ulation and wealth, the application of the common law, where 
the positive law is silent, with reference to the nature and princi- 
ples of our government and the republican sentiments of the peo- 
ple, has been productive of the most beneficial results. There 


is another source, however, to which American jurists and judg- 


'Ib. p. 299 
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es have had recourse, viz. the Roman Law. By the discern- 


ment and learning of our courts of justice, that law has been 


ee uke Si 


made to yield no inconsiderable advantage to the country, With 
these aids, we have reared a system of jurisprudence which is ad- 
mirably adapted to our wants and emergencies, which rests up- 
on purely republican principles, and which has commanded the 
attention and respect of the most accomplished jurists and publi- 
cists of Europe. The time may be not far distant when the 
following prediction of the celebrated Dean Berkley, whose 
mind was direeted tothe state and prospects of the American 
colonies, is to be fulfilled with regard to American Law 
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LAW OF PARTNERSHIP —No. 3 
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THE POWER OF ONE PARTNER TO BIND THE FIRM. 


Tue objects of the contract of Partnership, are the extension 
of credit, by uniting the capital of different individuals, and in- 
creased facility in the transaction of business, by uniting their 
labors and skill. ‘To answer these, it is necessary that part- 
ners should have power to bind each other, by acts done in 
the course of their joint trade ; else, either the joining of capi- 
tal would be of no use to the firm, each partner dealing on his 
individual credit, or the joining of labors would only encumber 
the transaction of business, the express assent of each being ne- 
cessary to bind the concern. But every member of a firm 
wielding its whole power, this may be applied in different ways 
and in different quarters of the globe, at the same time. The 
foundation of such a contract as partnership supposes mutual 
confidence in the parties, and by it they constitute each other 
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general agents in the prosecution of their common concerns; so 
that in these, as a general rule, each may act at once as princi- 
pal for himself, and an authorised agent for his copartners. As 
a partner may bind his firm—lIst. By simple contract—2d. By 
deed—3d. In legal proceedings —we propose in this order to 
to consider his power so to do, with its various limitations. 


Power of a Partner to bind the firm by sintple contract. 


It is beyond question that a partner may bind his firm by sfth- 
ple contracts made in its name, and in the ordinary course of 
the partnership business.' This power on the part of a single 
partner can be implied only, when the contract made by him is 
in the usual course of the business done by his firm; for in 
such case only can he with reason be supposed empowered to 
act as its agent, and upon its credit.* Each partner is presum- 
ed to be the general agent of his co-partners in their common 
business, and they are bound by his contracts as by those of any 


other general agent, only where their assent to them may be 


reasonably inferred. If, therefore, a partner makes contracts 


in the name of his firm, manifestly having no relation to its bu- 
siness, they with whom he deals have notice from the very 
nature of the dealings, that he is transgressing his power as 
agent, and cannot reasonably infer the assent of his co-part- 
ners. Thus, where two persons were partners in certain pa- 
tent rights and privileges for navigating vessels by steam, one 
of them on the mere ground of such joint interest or concern, is 
not responsible for any special contract or undertaking entered 


into by the other with any assignee of such right or privilege, 


'Harrison vs. Jackson, 7 T. R. 207. Kelley vs. Hurlbut. 5, Cowen 534.— 
Per Parker, C. J. Whitney, et. al. vs. Dutch et. al. 14 Mass. Rep. 464. 

*See Evan’s note—vs. Layfield, 1 Salk 292. Pinckney vs. Hill, } Salk 126. 
S.C. 1 Ld. Raym. 175. Champion vs. Mumford, 1 Kirby’s Rep. 170. Per Van 
Ness, J. Livingston vs. Roosevelt, 4 Johns’ Rep. 265-6. See Bignold vs. Wa- 
terhouse, 1 M. & S. 259. 

3G-zeen vs. Deakin, 2 Starkie’s N. P. C. 347. WN. Y. Fireman’s Ins. Co. vs 
Bennett, 5 Conn. Rep. 574. 
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not connected with the enjoyment or exercise of their common 
privilege under the patent.‘ Upon the same principle a part- 
iier cannot pledge the partnership sécurity for his individual 
debt, as will be seen. So if money be lent to one of two part- 
ners who says he borrows it for his firm, and he misapply it, 
und there be proof that the plaintiff ient it under circumstances 
of negligence, and out of the oi‘dinary course of business, he can- 
not recover of the other partner.” If, however, the contract be 
tnade in the ordinary course of business, it is binding upon the 
firm though made by an individual member for his own benefit 
merely; for ii such case the partner appears to act as the agent 
of lis house, and they who enabled him so to do, must suffer 
for his abuse of the power they have given him.’ And if a part- 
ner use the name of his firm in a transaction out of the ordina- 
ry course of its business, yet if it be known to his co-partners 
that he has engaged them in the transaction, and without their 


privity he makes a coutract in their name incidental to it, this 


will undoubtedly bind them. Thus, where one employed a firm, 
his nary agents, to purchase for him an annuity, and one of the 
partners through whom the whole business had been done, 
guaranteed the annuity in the name of the firm, it was held that 
the other was bound with him by the guaranty, though made 
without his privity, he knowing, or under the circumstances be- 
ing bound to kuow, that his house had engaged in a transaction 
to which the guaranty was incidentals This case went upon 
the ground of an actual consent to the transaction on the part of 
the other partner, inferred from his passive privity. This pow- 


‘Lawrence vs. Dale, 3 Johns’ Chan. Rep. 23. 

2Lioyd et.al. vs. Freshfield & Kaye 2 Carrington & Payne 525 per Bayley.— 
See ex-parte Agace 2 Cox's Chan. Cas, 316. Livingston vs. Hastie, 2 Caines’ 
Rep. 246. Liviugston vs. Roosevelt, 4 Johns. Rep. 251. 

3 vs. Layfield, 1 Salk, 292. Lane vs. Williams, 2 Vern. 277. Willett 
vs. Chambers, Cowp. Rep. 814, Rapp vs. Latham, 2 Barn. Ald. 795. Bond 
vs. Gibson, | Camp. 185, Drake vs. Elwyn, | Caines 184. Per Spencer J. 
Walden vs. Sherburne, 15 Johns. Rep, 422-3. 

*Sandilands vs. Marsh, 2 Barn. and Ald. 6753. 
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eron the part of a single partner to bind his firm, usually im- 
plied from the nature and object of their connexion, may be 
whoily rebutted, or partially restrained, by a clause in the arti- 
cles of co-partnership. ‘Thus, if partners should stipulate among 
themselves, that one should not have power to bind the rest by 
negotiable instruments, and a third person apprised of the stipu- 
lation should take a joint security, he cannot sue the firm upon 
it, although it were truly represented to him by the partner giv- 
ing the security that the money advanced on it was required for 
the purpose of, and in fact was applied to liquidating the part- 
nership debts. (d/derson v. Pope, Sittings after M. T. 49 Geo. 
lil. quoted n.a. 1! Camp. 404. Per Parker, C. J. Boardman 
v. Gore etal. 15 Mass. Rep. 339.) 

As a contract binds, however, only parties and privies, to af- 
fect third persons, by such a clause, it is necessary to prove their 
knowledge of its existence. ‘Thus, of two persons in partner- 
ship for the sale of horses, should agree never to warrant any 
horse, yet, if upon the sale of a horse, the property of the part- 
nership, one of them should give a warranty, the other would 
be bound by it, provided the buyer knew nothing of the agree- 
ment.' Where a partner gives express notice that he will not 
be bound by a contract made with his firm, unless he expressly 
concurs in it, it is a question whether one who after the receipt 
“of the notice deals with the firm contrazy to it, can recover of 
such partner. It seems very clear, that where the agreement of 
co-partnership expressly gives each partner power to bind the 
firm in all or certain cases without the concurrence of the oth- 
ers, any notice of this kind, inconsistent with it, would be with- 
out effect. It seems as clear, that ifthe rotice be lu‘ a pulli- 
cation of a clause in the articles of cc-partrership, expressly 
stipulating that a single partner shall not have power to bind his 


co-partners, one who deals with a partner contrary to it, can- 
not recover of the firm.? This last might have been one of the 


1 Sandilands vs. Marsh, 2 B & A. 679. See also cases last cited in the text. 
2 Grant vs. Hawkes, Chitty oa Bills (Sthed.) 420. Aldersonvs. Pope. Sit- 
tings after M. T. Geo. 3d, quoted note a. 1 Camp. 40:. 
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grounds of decision in the case of Minnitt vs Whitney. Where, 
however, there are but two partners, and the articles of co-part- 
nership being silent as to the power of an individual partner, it 
arises from ordinary implication, the effect of such a notice as 
the above does not seem settled by decisions.” 

In the cases of Lord Galway vs. Matthew and Smithson, and 
Willis vs. Dyson, it was held that the firm was not liable to 
one who had contracted with an individual partner, after hav- 
ing received such notice. In Rooth vs. Quin and Janney, 
the question was re-argued, and upon these authorities being 
cited, the Court observed that it was with great reluctance 
that they received decisions at Nisi Prius, on questions brought 
before them for more deliberate consideration; and observing 


further, that the present “was a question of vital importance 
to commerce,” they ordered a new trial, the verdict having 
been for the plaintiff, in order that a bill of exceptions might 
be tendered, or some other course adopted, by which the ques- 
tion might receive the most solemn decision. What was done 
with this case, does not appear from subsequent reports.3 

If, however, the firm consists of more than two members, a no- 
tice by one that he will not be bound by a contract made with 
his partners without his express concurrence would, it seems, 
be ineffectual: since, as is remarked by Chancellor Kent, “ the 
act of the majority must govern in these littlke communities, as 
well as in every other, unless special provision be made to the 
contrary.’”* 

A partner may bind his firm, by purchasing goods in its name, 
and upon its credit.s And in such case the firm is bound, even 
though the goods were bought by an individual member for the 


116 Vin Ab. 244. 

2 Sce Lord Galway vs. Matthew & Smithson, 1 Camp 403, S. C. 10 East 264. 
Willis vs. Dyson, 1 Starkie, N. P.C. 164. See also Rooth vs. Quin & Janney, 
7 Price 193. 

3 See, however, Leavitt vs. Peck et al. 3 Conn. Rep. 124. 

* Kirk vs. Hodgson et al. 3 Johns. Chan. Cas. 400. See vs. Lay- 
field, 1 Salk 292. Robinson vs. Thompson, 1 Vern 465. 

® Hyatt ve. Hare, Comb. 383. Mills vs. Barber, 4 Day’s Rep. 480. Dougal 
va. Cowles, 5 Day's Rep. 515. 
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express purpose of defrauding his co-partners, and by pawning 
or otherwise converted to his own use, provided the vendor be 
not privy to the fraudulent intent. On the other hand, a firm 
does not acquire any property in goods obtained by the fraud 
of one of its members, though committed without the privity of 
the rest.* So one pariner may sell the whole, or any part of the 
partnership stock, and in the absence of fraud on the part of the 
purchaser, the sale will be binding on the firm. Where a ves- 
sel, belonging to a firm, was sold while absent on a voyage by 
the partner at home, and afterwards sold by a partner abroad, 
under whose control she was placed as consignee, and possession 
delivered, the title was held to be in the last purchaser, he hav 
ing no notice of the prior sale.° 

Where a branch of an English house was established in this 
country, and the managing partner being the only one resident 
here, assigned in the name of his firm its property in America 
in trust for certain of its creditors, the making of the assignment 
was held within the power of the partner.° In this case, Chief 
Justice Marshall laid much stress upon the facts that the whole 
commercial business of the Company in the United States was 
necessarily committed to the assigning partner, the only one re 
siding here—that he had the command of the company funds in 
America, and could collect and transfer debts due the firm—and 
that the assignment under consideration was an act of this char- 
acter, and so was within the power usually exercised by a man- 
aging partner. From this it may be well doubted whether the 
case is to be considered a precedent beyond its peculiar circum 


* Bond vs. Gibson, 1 Camp. 185, per Spencer, J. Walden vs. Sherburae, 15 
Johns. Rep. 422-3, 

71K. & M. 178, 

* Lambert's case, Godbolt 244. 1 Salk. 292, n. per Lord Mansfield, Fox vs 
Hanbury Cowp. 445, per Best, J. Barton vs. Williams, 5 Barn & Ald. 405, per 
Kent, C. J. Pierson, vs. Hooker, 3 Johns. Rep. 70. Livingston vs. Roosevelt 
4 Johns. Rep. 277. Mills vs. Barber, 4 Day’s Rep. 430. Lamb et. al. vs Du 
rant, 12 Mass. Rep. 54. 

* Lamb et. al. vs. Durant, 12 Mass. Rep. 54. 

® Harrison vs. Sterry, 5 Cranch 300 
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stances; and, above all, whether, as seems to have been consid- 
ered by Mr. [azraham,' it decides that a single partner has, in 
general, power to assizn the company effects in trust for the 
creditors of the firm, upon the ground that such an assignment 
is a transaction in the usual course of trade. It is, indeed, the 
usual mode of proceeding in a certain emergency; but the emer- 
gency is an extraordinary one, naturally calling the attention of 
all the co-partners to provide for it; and that can hardly be 
termed a transaction in the usual course of the trade of a firm, 
the effect of which is to put an end to all its trading. It would 
seem as sinzular as dangerous, that a single partner should have 
power by ordinary implication from the nature of partnership, to 
break up at once the business of the firm, and destroy the credit 
ofall its members. Upon principle and authority, it may be 
doubted whether a single partner, with but ordinary power, and 
under ordinary circumstances, can assign the partnership stock, 
&c. in trust for the creditors o° the firm. 

In Dickinson vs. Legare, although the assignment being made 
by a prisoner, in the country of the captor, to an alien enemy, was 
clearly invalid on another gr uid, Chancellor Matthews set it 
aside for want of power in a single partner to make it, declaring 
that it was “ unwarranted by any law or usage of merchants, in- 
equitable and nefarious.”” In Harrison vs. Sterry, there were 
two assignments of the same purport, the first under seal, but the 
second without seal. The counsel for the assignees relied upon 
the last assignment, but the Cou:t did not remark upon the first 
as invalid, on account of the seal attached to it. In Dickinson 


vs. Legare, it does nct appear whether the assignment was under 
sealornot. Mr. Ingraham’ intimates that if it had been, it would 
clearly have been bad as to the partners who did not execute the 
deed. It may be questioned, however, whether, if under the cir- 


} Gow on Part. page 74, ‘marg.) n. 1. 

2 Dickinson vs. Legare, 1 Dessaus. Cha. Rep. 537. Pierpont et al. vs. Gra. 
ham. C. C. U.S. P. Oct. 1821 cited, Cox’s Digest, Partner and Partnesship, page 
516. 

* Gow on Part. page 74 (marg.) n. 1 
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cumstances a partner have power to assign, a eeal affixed by hin 


to the assignmcnt would ct all afflict its binding power on his co- 


partners, Nothing, it is true, can pass by it though sealed, which 


would not pass by it unsealed. But as the property passes by 
delivery, we cannct perceive how the eficect of that act is altered 
by a seal on the assignment, this instrument being after all, noth- 
ing more than evidence of the trans{er and its objects. It is true, 
that an executory contract under seal, made by a partner in the 
name of the firm, will not bind his co-partners, though the same 
contract made without seal, would have been good against them. 
Here, to subject the firm by action, all the partners must be 
joined. The partner who executed the specialty, cannot be sued 
on a simple contract with the rest, because he is bound by the 
deed; and they cannot be sued on the deed with him, because 
he had no power thus to bind them. This difficulty can only 
arise in instruments to be enforced by action; and there seems to 
be no valid reason why an executed contract, as an assignment 
or the benefit of creditors, or a commen Lill of sale, made by a 
single partner in the name of his firm, should be held not binding 
upon it, from the mere addition ofa seal. It is but evasion to 
speak of the danger of allowing a partner to bind his house by an 
instrument, the consideration of which cannot be enquired into: 
for, the very question is, whether the instrument is to be held a 
sealed instrument or not. 

An individual partner has no authority to pledge or pawn part- 
nership effects, this not being a transaction in the ordinary course 
of business. Yet a pledge by one partner of the partnership 
effects will bind his co-partners, though made without their privi- 
ty and consent, if the pawnee have no knowledge that the prop- 
erty is partnership property, and there be no fraud or collusion 
in the transaction; and this whether they be partners in general 
irade, or only with regard to the particular property pledged.’ 
The principle of the decisions upon this point is, that inasmuch 
as the firm by their personal confidence have enabled one of their 


1 Raba vs. Ryland, 1 Gow's N. P. C. 132. S. P. Tupper vs. Haythorne, ! 
Gow’s N. P. C.135 n. Royal Exch. Ass. Co. Barnard, 343. 
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members to pledge their property as his own, they, and not the 
innocent pawnte who trusted to the goods merely, must suffer by 
the breach of confidence. The case of pawning is clearly dis- 


tinguishable from that of a consignment by one partner, of the 


partnership effects for sale, and advances made by the consignee 
upon the faith of reimbursement from the proceeds. Here, 
though the consignee knew the goods were partnership effects, 
he may clearly retain his advances fiom the proceeds, and if these 
be not suflicient to reimburse him, recover the difference of the 
firm: this transaction being in the ordinary course of business.’ 
Where, however, a house in Dublin, having with several firms in 
London jointly engaged to supply provisions for the Navy to be 


Pt once 2 


deposited in government stores, shipped a cargo of provisions to 
London, and sent a bill of lading, indorsed in blank and making 
the goods deliverable to the order of the shipper, to one of the 


a 


es 


firms in Lendon, it was held, that the house in London could not 
pledge the bill of lading to their own banker, who had notice of 
the original destination of the provisions, for advances on their own 
account, though there had been other transactions independent of 
the contract between the house in Dublin and the London house, 
upon which account the former was indebted; and although the 
house in London was under acceptances to a_ considerable 
amount, in anticipation of this and other bills of lading of ship- 
ments to be made from Ireland.” 

Upon the general principles already stated, one partner may 
order insurance in the name of the firm, on partnership effects, 
and render it liable for premiums and commissions.’ Where a 
partner procures insurance on partnership property in his own 
name “as property may appear,’’ only his individual interest in 
the same is covered by the policy.‘ 

TO BE CONTINUED. 


? Ex parte Gellar, 1 Rose. B. C. 297. 

* Snaith vs. Burridge, 4 Taunt, 684. 

* Hooper et al. vs. Lusby et al. 4 Campb. 66. 4 Day 430, 

“ Graves & Barnewell, v. Boston Mar. Ins. Co. 2 Cranch, 419. 
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BIOGRAPHICAL SKETCH OF MR. FEARNE: 
[ CONCLUDED. | 

It was, however, a misfortune which first induced oar author to 
revert to his original proiession, with unremitting diligence. In 
his practice of experimental philosophy, he fancied that he had 
discovered the art of dyeing morocco leathers of particular col- 
ors, and after a new process. It appears that the Maroquoniers 
in the Levant (who are called so from diessing the skin of this 
goat, named the Maroquin) keep secret those ingredients which 
give their liquor its fine red. ‘This secret, or what would answer 
equally well, Fearne thought he had found; and like most pro- 
jectors, saw great profit in the discovery. It was his unlucky 
connection in this scheme with a needy and expensive partner, 
which opened his eyes to the fallacy of his hopes, and restored 
him to the law.! 

He had not long been in chambers, when his habits of study, 
diligence and sobriety, were observed; and the extremely able 
manner in which he arranged and abstracted an intricate set of 
papers for an eminent attorney in the Temple, first gave him 
business.? After, however, he had established his reputation, 
and could have commanded what business he pleased as chamber 
counsel, he resolved not to throw up entirely his original pursuits, 
and accordingly contracted his practice within a compass just 
sufficient for his wants. The time which he denied to increase 
of business, he generally spent at his house at Hampstead, and 
devoted to experimental philosophy. He made some optical 
glasses on a new construction, which have been deemed improve- 
ments; formed a machine for transposing the keys in music; and 
gave many useful hints in the dyeing of cottons and other stuffs. 
These he called his dissipations;* and with some truth, as the 
frequent neglect of his professional employments certainly ob- 
structed his advancement, while his unintermitting application to 
study, seriously impaired his health. His conduct, with respect 
to his philosophical experiments and mechanical inventions, 
evinced the generosity of his disposition; the first of them he 
freely communicated to men of similar pursuits; and the latter, 
when completed, he as liberally gave away to poor artists or deal- 
ers in those articles. 

He was not, however, without less intellectual recreations. 
We have heard from a gentleman, acquainted with the habits 
of this singular man, that when he could quit the metropolis, his 


‘Reported in 1 Bl. Rep. 640. *See | Mer. 308. 
‘January 21, 1784, etat 45, worn out, it is said, in mind ard bedy 
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favourite resort was the sea-coast, where he amused himself with 
his boat, and frequently remained till the calls of business became 
pressing. He would thea at oace shake off his indolence, vig- 
crously apply himseli to his papers, aud despatch them w ith as- 
tonishing raj pidity. 

a lectics ay ppear to have been his favourite study, and after he 
became engaged i in business, he delighted to app sly his refined 
le gic to le; zal topics. ‘This is evin: ed by his arguments ia the 
very singular cause of the representatives of General Stanwiz 
and his daughter; in which a father and his daughter were cast 
away in the same vessel, and not a person on board was saved, 
and the question was, which should be presumed to have died 
first. This case, which seemed to mock every principle of judi- 
cial decision, was brought before the Court of Chancery, in the 
year 1772,' and met with a sin rular discussion. In the argu- 
ments which Mr, Shadwell puolished in Mr, Fearne’s posthu- 
mous works, it was (that gentleman tells us) our author’s intention 
to try wat could be advanced on it with some appearance of rea- 
soa. But he was not a: tuated by a parade of logical ingenuity. 
Tae compositions alverted to were never shown by the author 
but toa few select friends. They were merely a work of amuse- 


ment.? 
Mr. Fearne’s general indiference t> pecuniary em>lument, 
the absorption of his time by scientific pursuits, and (we believe) 


the failure of som2 mechanical speculation which his philosphical 
discoveries had induced him to form, clouded the evening of his 
days. Like Lord Bacon, and from a similar cause (in part,) he 
died poor.* The profession, however, were gainers by that event, 
as but for it they would probaly have never been presented with 
his valuable posthuna, which were published by Mr. Shadwell 
for the beaefit of Mrs. Fearne. 

The professional character of Mr. Fearne stands almost with- 
out arival. His essay on the most a>struse d ctrine of the law 
of real property, “ Contingent Remainders and Executorv De- 
vises,”’ is generally considered as a most beautiful combination 
of logical accuracy and profound legal learning. And these are 
not its only merits. The style of it, which is peculiar, not to say 
original, has not merely perspicuity and exactness, but much vi- 

vacity and elegance, ‘and the complete success it met with, i isa 
striking proof how effectively subservient literature and science 
may be to the illustration of the most abstruse departments of our 
law. The last edition of this work, by Mr. Butler. is not, in our 
opinion, altogether worthy of his great abilities. The repetition 
of the propositions of the text at the bottom of the page, almost 


1Chalmer’s B. D. xiv. 160. *Tbid 7Chalm. ubdbi sup 
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totidem verbis, answers no useful purpose; and there are, we 
think, some glaring inaccuracies in his numerical analysis. 

One of the most singular misapplications of Mr. Fearne’s rea- 
soning powers, was in his reading on the statute of enrolments. 
His object there was to prove that a grant of a remainder or re- 
version, for a pecuniary consideration, is at the present day a 
bargain and sale, and consequently void without enrolment. 
The sophistry of his arguments is now universally acknowledged. 
The grant of a remainder or reversion before the abolition of at- 
tornments was precisely analogous to a feoffment with livery of 
seisin. ‘The pecuniary consideration then did not alter the ope- 
ration of the deed, and make enrolment requisite; and the statute 
of 4 Ann. c. 16. 8, 9. simply made a grant without, exactly what 
it was before with, attornment. See the very late case of Doe 
v. Cole, 1 Manning & Ryland, 33. 

Mr. Fearne’s fault, as a legal writer, was, we conceive, a want 
of that patient spirit of analysis and research, which can alone 
be depended on for laying well-founded premises; though we by 
no means intend to say that he was wholly deficient in this spirit, 
or did not occasionally, and, as it were, by fits and starts, possess 
it in aneminent degree. But he was certainly far from being what 
Lord ‘Thurlow once styled him,' one of the most accurate of writ- 
ers. His excellence consisted in accurate discrimination, in 
subtle ratiocination, in melting down the huge and shapeless 
masses of seemingly indigested and incongruous doctrines, and 
casting them into regular forms—in detecting anomalies, and 
crushing them, when pernicious, with the combined and irresisti- 
ble force of sarcasm, reason and authority. Lord Mansfield had 
almost as much cause to dread Mr. Fearne on the legal, as his 
invisible enemy, Junius on the political arena.* The celebrated 
case of Perrin v. Blake® iNustrates this. His lordship (then chief 
justice) thought fit to deny with some indignation his having given 
as counsel an opinion which Mr. Fearne had ascribed to him on the 
subject of the devise in that case, and which was at direct variance 
with his lordship’s judicial determination. This circumstance prop- 
erly induced Mr. Fearne to publish the opinion,‘ and to demonstrate 
its authenticity by shewing the source from which he got it ; and 
the strain of irony in which he lamented that he should have been 
so fatally imposed on by appearances, would have done credit to 


1 In Pering v. Phelips, 1 Ves. J. 256. 

? Lord Mansfield, however, did not (as Dr. Parr and many others supposed) 
persecute Mr. Fearac. See Butler’s Reminiscences, vol. ii. 

34 Barr. 2579. 1 Bl. Rep. 672. 

* This appeared abowt 1780, and is said to have afforded Lord Mansfield some 
wneasiness, who, however, took no notiee of it. Chalmers, vol. xiv. 162. 
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the pen of Swift. This letter, with the opinions of Mr. Murray, 
and other eminent counsel, on the litigated will of W. Williams, 
was published with the fourth edition of the Essay on Contingent 
Remainders, but has been omitted from the subsequent editions. 

Mr. Fearne, however, in his ironical attack on Lord Mans- 
field’s decision in Perrin v. Blake, was not exactly consistent with 
himself. His ground of complaint was the desire of that great 
judge to break through those strict rules of Jaw, by which, what- 
ever might be the intention of testators, limitations in wills assum- 
ing a certain form, produced acertain effect... And this com- 
plaint was just, as without a doubt it is more desirable that prop- 
erty should be secured by firm and settled rules, than that. the 
intention of testators should be effectuated. But if Lord Mans- 
field was on this ground culpable for setting his shoulder to the 
rule in Shelly’s case, how much more so was Mr. Fearne him- 
self for endeavouring,’ on similar principles to those on -which 
Lord Mansfield reasoned, and by argnments deduced from com- 
mon sense, and abstract fitness, to subvert the maxim of the com- 
mon law with respect to abeyance, confirmed as it is by a multi- 
tude of decisions, and, we believe, unshaken even by a judicial 
dictum. There is scarcely a remark of his on Lord Mansfield 
which does not apply with ten-fold force to himself. 


—@— 


LATE JUDIDIAL DECISIONS. 


Damages on Bills of Exchange.—At the late term of the Cir- 
cuit Court in the city of New-York, before Judge Edwards, a 
question of commercial importance came before the Court. The 
Tombeckbee Bank of Mobile held the drafts on a house in that 
city, duly accepted, but protested for non-payment, and settled 
with an indorser, receiving the principal and interest only, and 
reserving one of the bills as the ground of an action on which to 
reeover the damages on all the bills—amount of damages at ten 
per cent. $2500. This action was brought to recover these dam- 
ages ‘The declaration was in usual form on a Bill of Exchange 
against drawers. In defence, the counsel for the defendants in- 
sisted that by receiving payment of the principal and interest of 
the bills, the holders had lost all right to the damages, and relied 
on the case of Johnston vs. Branan, in 5 Johnson’s Reports, 


See Cont. Rem. 165 *Cont. Rem. 361 
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where an Indorsee was denied the right of recovering the interest 
on a note, of which the principal had been paid, oa the Court 
held interest could not be recovered separately after payment of 
principal. Judge Edwards, in charging the Jury, instructed 

them that the plaintiffs, by receiving the principal and interest of 

the Bills of Exchange, had in effect released all right to damages ; 

and damages could not be recovered on a bill after the principal 

and interest had been received by the holder.—The Jury return- 

: ed a verdict into court ; but the plaintiffs’ counsel claiming to be 
called, and not answ ering to the call, the verdict, which was for 

the defendants, was not recorded, and the plaintiffs became non- 


suited.—Mr. Daniel Lord, jun. for the plaintiffs, Messrs. G. Sul- 
livan and G. Winter for defendants. 


[In the Superior Court of the City of New-York in June last the Chief Justice 
gave judgment in the following eases :] 


Bap Practice.—Rogris and others, v. The Niagara Insurance 
Company.—This was an action on a policy of Insurance. The 
declaration contained several counts, and to them the defendants 
set up various pleas. ‘To some of those pleas the plaintiff de- 
murred, and on the others issue was joined. The Court over- 
ruled the demurrers, but gave the plaintiffs liberty to amend 
their declaratien. Of this privilege they did not avail themselves, 
but went to trial on the remaining counts. On the trial, the de- 
claration was ruled to be bad, and the plaintiffs’ counsel: consent- 
ed to a verdict in favor of the defendants. The present applica- 
tion was for relief, and to allow the plaintifls to amend their de- 
claration. The Court gave their opinion that the counsel had 
acted from misapprehension ; and such being the case, they were 
not disposed to hold the parties to the strict rules of conducting 

f business. The misconduct of counsel, if advantage was taken of 
a it, would only entangle justice, and take from the clients those 
rights to which they are entitled. ‘The verdict must be set aside, 
and the plaintiffs allowed to amend their pleas and go to trial ; 
but with the costs of the demurrer, and all subsequent costs. 






Jurors.—Shaw v. Andrew Blanch.—In this case it appeared 
: that the sheriff had summoned the defendant in the usual manner 
to appear as a Juror in the Supreme Court, and that the terms of 
the summons were not complied with. Another summons was 
issued against him, calling upon him to show cause why he 
should not be muleted i in damages for his non-attendance. The 
Court fined the defendant $25, ‘and in the course of their remarks 
on imposing the same, stated that every summons calling upon 
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an absent Juror to show cause for his non-attendance, must be 
served personally ; otherwise the party disregarding it, would not 
render himself open to a punishment for contempt. 


AssiGNMENTS.—Sullivan vy. Redmond.—An action was brought 
at the Circuit by the plaintiff against the defendant, and a verdict 
given in favor of the plaintiff. During the pendency of the suit 
the defendant made an assignment of the whole of his property to 
certain of his Creditors, and according to the writings drawn up 
he was to receive no farther interest from the same than one dol- 
lar a day for his superintending the Hotel. The question sub- 
mitted to the Court was, whether a party to a suit has a right to 
make over his property to others during the pendency of the 
same. It was the opinion of the Court that a debtor had a right 
to dispose of his property to any creditor that he should prefer, 
and that should a sale be bona fide, the Court would protect the 
purchaser, In this country there were no bankruptcy laws, and 
the common law steps in and authorizes the debtor to make what- 
ever transfer he shall choose. He hasa right to pay one creditor 
in preference to another, and even to sell his property if he thinks 
prudent. The owner retains his power over his estate until a 
lien, either by judgment or execution, is laidupon it. There was 
nothing but fraud that would vitiate an assignment ; the pendency 
of a suit could never affect it. Judge Oakley coincided in the 
same opinion. The law was settled on that subject, but he doubt- 
ed the wisdom of it. 


SHakeE-HoLpeRs.— The Harlem Canal Company vs. Moses B. 
Seizas.—This was a question whether an action of assumpsit can 
be brought to recover the instalments due on certain shares sub- 
scribed for by the defendant in the H.C. Company. The de- 
fendant, it appeared, had subscribed for sixteen shares, and had 
refused to pay when called upon for the instalment. The Court 
decided that the subscribing for shares is an express contract, 
and that by so doing the party subscribing agreed and promised 
to pay. He was therefore liable to be sued, and would be held 
responsible for the payment in full of the whole of his shares. 


The same vs. Joseph Spear.—This was a similar case, but with 
this exception : the defendant had not only subscribed for shares, 
but actually held the scrip for the same. The Court observed 
that the remedy of forfeiting the shares by non-payment was er- 
roneous ; the idca was groundless, and the doctrine could never 
be sustained. 
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Acency.— Wallace vs. Murray.—This was an action of dam- 
ages for non-performance of a contract. The case was tried at 
the Circuit, and a verdict given for the plaintiff to the full amount 
claimed, viz. 16,000 pounds sterling. The contract was, that 
goods of the above value should be sold and delivered to the de- 
fendant, and that the payment for the same should be part in cash, 
and the remainder by lands in Pennsylvania. Several questions 
of no importance to the public came up, but in the course of the 
judgment the Court decided : That an agency can be proved by 
other testimony than the agent himself, as he, peradventure, may 
become unfaithful, interested in its denial, or be absent from the 
country. The value of lands should be shown, not from a forced 
sale under a public officer, but from those persons who were ac- 
quainted with its actual value. New trial granted. 


Line..— Waistell vs. Holman.—This was an action for libel. 
The declaration contained two counts. The first stated the libel 
to be a letter addressed and delivered to the plaintiff. The sec- 
ond was for publishing the same. The Court decided that the 
first count was bad, but gave an opinion in favor of the other. 


Non-Incorroraten Companits.— Michael Sullivan vs. BDun- 
can P, Campbell.—This was an action against the defendant as a 
member of a company not incorporated, but acting under an 
agreement among themselves, for the erection of a bulk-head, 
and the excavation of acanal. It was proved that the work was 
done by order of the defendait and for the use of the company. 
The defendant endeavored to maintain that the contract was by 
the committee of the company, and that there was a clause in 
their laws which stated that no one member should be liable for 
the debts of the company, and that the plaintiff was apprized of 
such clause. The Court decided that as the contract was by pa- 
rol, and there was no proof that the articles binding the company 
were shown to the plaintiff, he was not required to sue them as 
an association. The plaintiff ought to have had actual notice of 
the law. Motion for a new trial set aside. 


{In the Court of Appeals of South Carolina, at the late term, Jonnson J. deliv- 
the opinion of the Court, in the following cases :] 

Yorr.— The executors of Sol. Hill vs. Andrew Hill ; motion 
granted.—W. H. bequeathed certain negroes to his son §. H. 
and made him and R. C, his executors. In an action brought 
by the executors of 8. H. he having died in possession of the ne- 
groes, against the defendant, who converted them to his own use, 
R. C. the co-executor of plaintiffs testator, is a competent wit- 
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ness for the plaintiffs. When a subscribing witness to a list 
deed is alive and within the jurisdiction of the court, proof of its 
contents by a witness who had seen the deed and judged of its 
genuineness from his knowledge of the hand-writing of the party 
and the witnesses, is not suflicie nt ; the subscribing witness must 
be produced. 


FarrFrietp.—Alnn Guplull vs. Henry Isbell ; motion granted.— 
If one possess himself of the funds of an infant, and invest them 
in the purchase of a negro, it creates a resulting trust, and when 
of full age, the infant may elect whether she will take the negro 
or claim the fund ; until an election is made and the trust surren- 
dered, the trustee may maintain trover against the cestui que 
trust for the conversion of the negro. 


Union.—Charles O'Neal vs. John Lark ; motion granted.—If 
a defendant pay money to the sheriff on an execution lodged in 
his office, and he goes out of the office without entering satisfac- 
tion, the defendant is discharged and plaintiff must resort to the 
sheriff. 


Laurens.—Snow & Todd ads. Prather ; motion granted.—If, 
in the execution of a warrant of distress, the bailiff take the goods 
of a stranger, and the landlord receive and sell them, he is liable 
to a joint action against them for the value of the goods and the 
injury incident to the loss of them ; but he is not answerable for 
any insult offered to the person of the owner and other matters of 
aggravation attending the manner of taking. An excessive ver- 
dict founded on such evidence was set aside. 


[The following common law cases are selected from the English Quarterly D- 
gest of April last, which contains the cases in the last No. of Barnewall and 
Cresswell—the two last Nos. of Bingham, and the last No. of Bligh.] 


Action.—The defendants had engaged to pay C. and §. a cer- 
tain sum on a building contract. C. and S. gave the plaintiff an 
order on the defendants for the last instalment of that sum, which 
instalment was payable on the completion of the contract. After 
giving that order C. and S. applied to the defendants for an ad- 
vance, which they refused on the ground of the order having 
been lodged with them, for which they alleged they were respon- 
sible. Held that, notwithstanding such allegation, it was incum- 
bent on the plaintiff to shew that at the time of the supposed 
promise the sum mentioned in the order was really due from the 
defendants to C. and $.; and that, as when the above reply to 
the application for an advance was made by the defendants, the 
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buildings on the completion of which the last instalment was to 
be paid were not completed, the plaintiff was not entitled to re- 


cover the amount ofthe order Fairlie v. Denton, 8 B. & U. 
395. 


Agreement.—Held, that an agreement in writing to the effect 
following: “I hereby agree to remain with Mrs. L. for two years 
for the purpose of learning the business of a dress-maker,” was 


not binding, for want of mutuality. A variance was also object- 
ed, Lees v. Whitcomb, 4 Bing. 34. 


Alluvion.—Land gradually and imperceptibly added by allu- 
vion to the demesne lands of a manor does not belong to the 
crown, but to the owner of the demesne lands. (House of Lords) 


Sir R. Gifford Appt. and Lord Yavborough Respt. 5 Bing. 163. 


Assumpsit.—The plaintiff kept a day school, but the defend- 
ant’s child had been placed with him as a boarder and the ac- 
counts always paid quarterly. [our days after ‘the commence- 
ment of a quarter the child was taken ill and sent home, and nev- 
er returned. Held that the plaintiff was entitled to the full quar- 
ter’s schooling although there was no stipulation for a quarter’s 
notice or pay. Collins v. Price, 5 Bing. 132. 


Bill of Exchange.—1. The indorsce of a bill employed an at- 
torney to give notice of the dishonour to the defendant (an indor- 
ser.) The attorney, though using the utmost diligence, was not 
informed of the defendant’s residence for several weeks after the 
bill was dishonoured, and then took a day to consult his client (i. 
e. he was informed of the defendant’s residence on the 16th, and 
on the 18th sent a letter with notice.) Held, that the notice was 
valid. Held also, that the common averment that the defendant 
had notice was sufficient, and that it was not necessary for the 
special cireumstances to appear on the record. Firth vy. Thrush, 8 
B. & C. 387. 2. The defendant was the acceptor ofa bill drawn 
by A., and. by him indorsed to his bankers (the plaintiffs.) It 
was dishonoured, and shortly after the defendant paid A. the 
amount; but the bill, instead of being delivered up, was still left 
with the bankers, who three years after brought the action. It 
was proved that A. had at one time paid in upon his banking ac- 
count a sufficient sum to cover all the items placed to his debit 
up to that date, including the amount of the bill, although the bal- 
ance was subsequently against him. No demand was ever made 
on the defendant by the plaintiffs up to the commencement of the 


action. Held, that the defendant was not liable. Field v. Carr 
> Bing. 13 
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LITERARY INTELLIGENCE. 


A Practical Treatise on the Commercial and Mercantile Law of England, by 
Humphrey W. Woolrych, of Lincoln’s Inn, Barrister at Law, has lately been re- 
ceived in this country. This Treatise eonsists of four parts—1. The Law of 
Shipping. 2. Commercial Contracts. 3, Bills of Exchange. 4. Bankruptcy 
and Insolvency. 

A second edition has been recently published in London of the work, entitled 
“A Treatise on Universal Jurisprudence.’’ The author is John Penford Thom- 
as, Esq. of Queen's College, Cambridge. The object of this work is to condeuse 


the whole science of law into a small volume, and in a popular form. 


Law of Insurance.—A work has recently been published in London, and has 
since been received in this country, entitled “A Treatise on the law relating to 


Insurance—in three parts, viz. 1. Of Marine Insurance. 2. Of Insurance on 


Lives. 3. Of Insurance against Fire. By David Hughes, Esq. of the Middle 


Temple.” In his Preface the author says—‘‘Considerable advantage has accrued 
to the author from the period at which his work "hasbeen undertaken. For he 
has been enabled to avail himself of much new and valuable discussion. The 
various forms assumed by commerce and the changes which daily take place in 
the habits and dealings of mankind, have given rise to new laws and fresh topics 
of legal investigation. At the same time, he has been enabled, by reason of the 
law having become settled, to divest his pages of much elaborate argument, just- 
ly considered necessary at an earlier period; the introduction of which into a 
treatise of this nature, cannot, it is presumed, be deemed essential, with regard 
to points which are now laid up among the elements of our jurisprudence, and 
regarded as too well established to be shaken. In addition, also, to the altera- 
tions thus suggested, in the plan of the present work, it may be proper to observe 
that some recent decisions of considerable importance have occurred, which now 
appear for the first time.” 





